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CURRENT DEVELOPMENTS

U.S. Trade Law and Policy Series #7:

The Countervailing Duty Law's
Applicability to Nonmarket Economies
I. Introduction
The U.S. Court of International Trade recently overruled the Department of Commerce's 1984 decision that the countervailing duty law cannot
be applied to nonmarket economy countries. On September 17, 1985, the
government filed its notice of appeal to the Court of Appeals for the Federal
Circuit. Affirmation by the appeals court of the lower court's ruling would
delight domestic producers faced with nonmarket economy import competition; they would likely besiege the Commerce Department with complaints
about allegedly subsidized imports from nonmarket economy countries.
Reversal of the lower court's ruling would be welcome news to the nonmarket economy countries, their producers and exporters, and U.S. importers
and consumers who purchase nonmarket economy goods. It could also
increase domestic support for an alternative remedy for nonmarket economy imports in lieu of the antidumping and countervailing duty laws. This
article reviews the Commerce Department's original decision, the Court of
International Trade's reversal, and the likely significance of these developments.

*General Counsel, Office of the U.S. Trade Representative. Formerly Deputy Assistant
Secretary of Commerce for Import Administration, Deputy Assistant to the President for
Intergovernmental Affairs, Administrative Assistant to Senator Bob Packwood.
tDeputy General Counsel, Office of the U.S. Trade Representative. Formerly Deputy (for
Policy) to the Deputy Assistant Secretary of Commerce for Import Administration; Attorneyadviser, Department of State.
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BACKGROUND

The first U.S. countervailing duty (CVD) law was enacted in 1890 in
response to sugar imports from Russia that had received export subsidies. '
This law was amended in 1897 to apply to export subsidies on all imports, 2
and in 1922 to apply to domestic subsidies (on "manufacture or production") as well. 3 Throughout all the intervening years (during which most
nonmarket economy trade was insignificant), the law had never been applied to nonmarket economy countries (NME's).
The first attempt to apply the law to NME's was made on September 12,
1983, when the American Textile Manufacturers Institute (ATMI) and two
unions filed a CVD petition on virtually all textile and apparel products
imported from the People's Republic of China (PRC or China). 4 The textile
industry was piqued because, in its view, U.S. textile negotiators had been
too lenient in negotiating amendments to the U.S.-PRC bilateral textile
agreement the previous summer. 5 It felt that the negotiators had retreated
too far from their original tough position after China had retaliated by
refusing to buy U.S. grain exports. 6 Many believed that the CVD petition
was filed simply as a means to obtain leverage over the U.S. government in
future textile negotiations.
Because China is not a party to international agreements concerning
subsidies, it is not entitled to an injury test in CVD investigations of dutiable
merchandise. 7 Consequently, petitioners did not have to provide detailed
1. Act of Oct. I. 1890. ch. 1244, § 37. 26 Stat. 567. 584.
2. Tariff Act of 1897, ch. 11. § 5. 30 Stat. 151, 205.
3. Tariff Act of 1922. ch. 356, § 318, 42 Stat. 858. 944.
4. Textiles, Apparel, and Related Products from the People's Republic of China: Countervailing Duty Petition of the American Textile Manufacturers Institute, the Amalgamated
Clothing and Textile Workers Union. and the International Ladies' Garment Workers Union
(Sept. 12, 1983) (later amended to include the American Apparel Manufacturers Association
as a co-petitioner).
5. Agreement Relating to Trade in Cotton, Wool and Man-made Fiber Textiles and Textile
Products. Aug. 19. 1983, T.I.A.S. No. _. This and other bilateral textile agreements are
authorized by § 204 of the Agricultural Act of 1956, 7 U.S.C. § 1854.
6. Madison. Chinese Textile Dispute Entangled in Sensitive National Securitv Issues, NAI'L
J., Dec. 3. 1983. at 2526.
7. Under § 303 of the Tariff Act of 1930, as amended (the Act), 19 U.S.C. § 1303.
countervailing duties may be imposed upon dutiable merchandise without regard to whether
subsidized imports cause or threaten material injury to a U.S. industry, or materially retard the
establishment of such an industry. Also under § 303, countervailing duties may be imposed on
duty-free imports without such an injury test. unless international obligations of the United
States require such a test.
Under Title VII of the Act. 19 U.S.C. §§ 1671-1677g. on the other hand, an affirmative
determination of injury is required as a precondition for imposing countervailing duties. Title
VII applies to imports from any "country under the Agreement," which § 701(b), 19 U.S.C.
§ 1671(b), defines to include: (1) signatories to the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the General Agreement on Tariffs and Trade, 31 U.S.T.
513, T.I.A.S. No. 9619; (2) countries with which the U.S. has concluded substantially equivaVOL. 20, NO. 1
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information in their petition on injury,' answer extensive and timeconsuming questionnaires of the U.S. International Trade Commission (the
Commission) in both preliminary 9 and final"' investigations, pay the additional legal and consultant fees for proceedings at the Commission,"1 ormost importantly-risk losing the case on some or 2all products because the
Commission found no injury or threat of injury.'
Because of the novelty and difficulty of the issue, the Department of
Commerce (Commerce) held a special conference on November 3 and 4,
1983, inviting views from interested persons.' 3 Several members of Congress from textile producing states-like Senators John Heinz (R-Pa.),
Daniel Moynihan (D-N.Y.) and Strom Thurmond (R-S.C.), and Congressmen Carroll Campbell (R-S.C.) and Butler Derrick (D-S.C.)-appeared
in person. Others-; ncluding Senators Jesse Helms (R-N.C.) and Ernest
Hollings (D-S.C.)-submitted written statements. Importers were also well
represented.
Commerce repeatedly heard arguments on whether the CVD law should
apply to NME's. U.S. textile interests argued, for example, that the subsidy
law does not exempt NME's; 14 that failure to apply it to NME imports would
perversely reward NME's and punish market economies;' 5 and that Con-

lent agreemcts: and (3) countries determined by the President to meet specilied requirements
(i.e.. seven particular countries with which the U.S. had concluded treaties of friendship.
commerce and navigation). Since China does not meet any of these criteria. § 303 applies to
Chinese imports rather than Title VII.
The petition on Chinese textile and apparel products originally covered certain duty-free
merchandise. Petitioners subsequently withdrew it with respect to those products. presumahly
because thev believed an injury test might be required for those products by the international
obligations of the United States inthe U.S.-PRC Agreement on Trade Relations, 31 U.S.T.
4651. T.I.A.S. No. 9631.
8. See § 702(b) of the Act. 19 U.S.C. § 1671a(b).
9. Sec. 713(a) of the Act. 19 U.S.C. § 1671b(a).
10. Sec. 705(b) of the Act. 19 U.S.C. § 1671d(b).
II. Legal fees for antidumping and countervailing duty cases are generally believed to
exceed $10111)0.ttin many. it'
not most. cases. They thus can he a signiicant burden on many U.S.
companies and industries seeking relief. Jackson. Perspectives on ithe
Jirisprhdeiceo' bi terational Trade: Costsiiid Benefits of'Legal Proediniigsinitie United States. 8 Nicii. L. Ri'i. 1571
(1984): Options to Improve the Trade Reiedv Laws: Hearings Befire the .Sueboitn. on Trade,
Hote Conoi. on Wavs and leans. 98th Cong.. IstSess. 236. 538. 563. 874 (1983).
12. Inany antid um pine or countervailing dutV investigations. the Cominission determines
what constitutes a "'likeproduct." § 771(10) of the Act. 19 U .S.C. § 1677( 10).
The Commissioners then vote separately on each like product. even though iany like products can be combined
in a single proceeding.
13. Notice of Coniference oinNovel Issues. 48 Fed. Reg. 46.092 (1983).
14. See § 303 of the Act. 19 U.S.C. § 13013. which by its terms applies to "aiiv
country.
dependency. colony. province or other political subdivision of government ..
15. The basis for this argunient is that imports rom market economies would be subjeet to
the antidumpiig and countervailing duty laws. whereas imports froin NME's would be subject
only to the antidumping law it the CVD law were not applied to them.
WINTER 1986
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gress had intended the CVD law to cover NME's. 16 Importer interests
argued to the contrary that the CVD law effectively exempted NME imports
by its silence, in contrast to the express coverage of NME's in the antidumping law; 17 that in any case it applies only to subsidies, which are exclusively a
creature of market economies; and finally that any alleged subsidies in
NME's could not reasonably be measured.18
Commerce's preliminary determination in the Chinese textile case was
due December 6, 1983.19 On that date, the petitioners withdrew their
petition and Commerce terminated its CVD investigation.2 1 At about the
same time, the Administration announced measures likely to reduce U.S.
textile and apparel imports from China (and some other countries). 2 1 Thus
the textile industry effectively used the subsidy petition as a tool in its
negotiations with its own government to clamp down on imports, especially
those from China. 22
B.

COMMERCE'S DETERMINATIONS IN THE
WIRE ROD AND POTASH CASES

The filing of the CVD petition on textiles from China broke the ice with
respect to CVD cases on NME imports. Only two months after the petition
was filed on textile and apparel products from the PRC, on November 23,
1983, U.S. producers of carbon steel wire rod filed CVD petitions on
allegedly subsidized imports from Poland and Czechoslovakia. 23 On March
30, 1984, U.S. potassium chloride producers followed suit with CVD petitions on potash from East Germany and the Soviet Union. 24 Commerce's
16. See generallv transcript of conference, Inv. No. C57ff-U05. Dep't of Comnmerce, Room
B-099. Washington. D.C.
17. Sec. 773(c) of the Act, 19 U.S.C. § 1677b(c). prescribes special rules to determine
foreign market value in dumping investigations of imports from state-controlled economies.
18. See generally transcript of conference. smpra note 16.
19. Commerce specified the date, pursuant to § 703(b) of the Act, 19 U.S.C. § 1671b(b).
in its notice initiating the investigations of Textiles. Apparel and Related Products from the
People's Republic of China, 48 Fed. Reg. 46.600 (1983).
20. Textiles. Apparel and Related Products from the People's Republic of China. 48 Fed.
Reg. 55,492 (1983) (termination).
21. Statement by the Principal Deputy Press Secretary. The White House (Dec. 16. 1983).
22. See generally Pine. How President Came to Favor Concessions for U.S. Textile Makers.,
Wall St. J.,Jan. 6. 1984. at 1.col. 6: Madison. Chinese Texile Dispute Eniangled In Sensiie
National Secnriit Issues. NAr'L J.. Dec. 3. 1983. at 2526.
23. In the matter of Carbon Steel Wire Rod (TSUS Item 617.17) from Czechoslovakia.
Poland and Spain: Petition for the Imposition of Countervailing Duties (Nov. 22. 1983). See
also Carbon Steel Wire Rod from Poland. 48 Fed. Reg. 56.419 (1983) (initiation): Carbon Steel
Wire Rod from Czechoslovakia, 48 Fed. Reg. 56.419 (1983) (initiation).
24. In the matter of Muriate Potash (TSUS Item 480.50) from the Union of Soviet Socialist
Republics: Petition for the Imposition of Antidumping and Countervailing Duties (Mar. 29.
1984): In the matter of Muriate Potash (TSUS Item 480.50) from the German Democratic
Republic: Petition for the Imposition of Antidumping and Countervailing Duties (Mar. 29.
VOL. 20, NO. I
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termination of its Chinese textile investigations based upon the eleventh
hour withdrawal of the petition did not answer the question of the CVD
law's applicability to NME imports, and thus did not resolve the wire rod
and potash cases.
Commerce gave an initial answer on February 23, 1984, when it made
negative preliminary determinations in the two wire rod cases. 2 - It held
preliminarily that subsidies are market concepts and consequently are limited to market economies. In Commerce's view, a subsidy is essentially a
governmental intervention in the economy that distorts the allocation of
resources within the economy which would result from unrestricted operation of a market. However, centralized economic planning is so pervasive in
NME's that, Commerce concluded, it is impossible to determine how resources would have been allocated if a market had operated. If a subsidy is a
distortion from a market norm, it can only exist in a market context.26
Commerce tentatively determined that even if subsidies existed in NME's,
they could not be reasonably calculated. 27 Commerce quoted a 1971 decision by the Court of Customs and Patent Appeals: 28 "If the court does not
know how to calculate the bounty or grant, how does it know there was
one?"' 29 Finally, Commerce held that the application or nonapplication of
the CVD law to NME's was not clear from its face or legislative history. It
concluded that while Congress did not exempt nonmarket economy countries from the countervailing duty law, the answer to the question of the
law's applicability to 3NME's was not clear, as reflected in the diversity of
opinion on the issue.:
In its final determinations two months later, Commerce again found
Czechoslovakia, 3 ' Poland,3 2 East Germany 33 and the Soviet Union 34 to be
NME's for purposes of the CVD law, because in those countries prices are
centrally administered, resource allocations are centrally directed, and the

1984). See also Potassium Chloride from the German Democratic Republic. 49 Fed. Reg.
18.00 (1984) (initiation): Potassium Chloride from the Soviet Union. 49 Fed. Reg. 18.062
(1984) (initiation).
25. Carbon Steel Wire Rod from Poland. 49 Fed. Reg. 6768 (1984) (preliminary): Carbon
Steel Wire Rod from Czechoslovakia. 49 Fed. Reg. 6773 (1984) (preliminary).
26. Id. at 6769-70. 6772-75. 6777.
27. Id. at 6772. 6776.
28. The present Court of Appeals for the Federal Circuit.
29. United States v. Hammond Lead Products. Inc.. 440 F.2d 1024. 1(128 (C.C.P.A. 1971).
30. Carbon Steel Wire Rod from Poland, 49 Fed. Reg. 6769 (1984) (preliminary): Carbon
Steel Wire Rod from Czechoslovakia. 49 Fed. Reg. at 6774 (1984) (preliminar*).
31. Carbon Steel Wire Rod from Czechoslovakia. 49 Fed. Reg. 19,370 (1984) (final).
32. Carbon Steel Wire Rod from Poland. 49 Fed. Reg. 19.374 (1984) (final).
33. Potassium Chloride from the German Democratic Republic. 49 Fed. Reu. 23.428 (19841
(rescission of initiation ).
34. Potassium Chloride from the Soviet Union. 49 Fed. Reg. 23,428 (1984) (rescission of
initiation).
WINTER 1986
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currencies exhibit extremely limited convertibility. Commerce35ruled that it
could not identify or determine subsidies in such economies.
11. The Court's Reversal
Petitioners in both the wire rod and potash cases sued Commerce in the
U.S. Court of International Trade in New York. Because the cases involved
a common issue of law, the court consolidated them. On July 30, 1985, the
court overruled Commerce's decisions. In ContinentalSteel Corp. v. United
States,36 the court (Watson, J.) concluded that "the countervailing duty law
makes no distinctions based on the form of any country's economy." 37 He
added: "If there are any difficulties here, they are not difficulties of meaning, but problems of measurement, which are precisely within the expertise
of the agency." 38 While the court expressly refrained from being "more
specific at this time about the method of detecting subsidies within a nonmarket economy," 39 it determined that Commerce "has the authority and
the ability to detect patterns of regularity and investigate beneficial deviations from those patterns-and it must do so regardless of the form of the
economy. '"4'
The court thus reversed Commerce's decisions and remanded the Polish
and Czech wire rod cases to Commerce for determinations consistent with
its opinion. 4 ' On September 17, 1985, the government filed its notice of
appeal with the court, which will now receive briefs from the parties and
ultimately rule on the merits. 42
35. Carbon Steel Wire Rod from Czechoslovakia, 49 Fed. Reg. 19,371-74 (1984) (final);
Carbon Steel Wire Rod from Poland, 49 Fed. Reg. 19,375-78 (1984) (final); Potassium
Chloride from the German Democratic Republic, 49 Fed. Reg. 23,429 (1984) (rescission of
initiation); Potassium Chloride from the Soviet Union, 49 Fed. Reg. 23,428 (1984) (rescission
of initiation).
36. Slip Op. 85-77 (Ct. Int'l Trade July 30. 1985).
37. Id. at 6. The court noted: The fundamental error of the Commerce Department is its
premise that a subsidy can only exist in a market economy." Id. at 4. The court then elaborated:
To be blunt, the Commerce Department determination attenlpts to amend the countervailing

duty law. It passes ovcr the plain meaning and manifest purpose of the law to institute, by
administrative fiat, a major exception for countries with nonmarket economies. It does so by
means of a redefinition of the term 'subsidy.' The redefinition is not in accordance with the
language ofthe law and it is irrational and arbi trary." Id. at 11. Finally. the court noted: "'Notall
the dons of economic acade ia can persuade this court that the government of a country with a
noninarket econonv cannot show what amouOnts to favoritism towards the inanufacture,
production. or export of particular merchandise." Id. at 18.

38. Id. at 16 (emphasis in original).
39. Id. at 18.
41. Id. at 17. The court added: "All that will be needed in these cases is the abilitv to
distinguish between the normal operation of central control and the exceptional or dispro-

portionate or unfair event." Id. at 18.
41. Id. at 25.

42. One plaintiff (Kerr McGee) in the potash cases (Amax Chemical, Inc. v. United States.
with which the wire rod appeals in Continental Steel Corp. v. United States were consolidated)
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III. Significance of the Case
A great deal rides on the outcome of the Continentalappeal. If the appeals

court affirms the lower court's decision, Commerce will be required to apply
the countervailing duty law to imports from NME's. Because NME's are not

entitled to an injury test in CVD investigations of dutiable merchandise,
petitioners are far more likely to win such cases, at much less cost. Consequently, an affirmation of Continental would probably result in a significant
increase in CVD petitions filed at Commerce on NME imports. If

Commerce found significant subsidies, import trade with NME's could be
drastically reduced.
On the other hand, if the appeals court reverses the lower court's deci-

sion, domestic producers would be left to rely principally on the antidumping law, which most regard as unsatisfactory. 43 The result could be sig-

nificantly increased domestic support for a new trade remedy for NME44

imports. Such proposals have been made, both by members of Congress
and the Administration.4 5 We plan to review these proposals in this series if

such legislation is enacted.

withdrew as a party to the case. Moreover, carbon steel wire rod from both Czechoslovakia and
Poland is subjcct to bilateral carbon steel export restraint agreements concluded in 1985.
pursuant to the President's steel program announced on Sept. 18. 1984. The White House,
Office of the Press Secretary, Memorandum far the United States Trade Representative: Steel
Import Relief Determination (Sept. 18. 1984) Office of the United States Trade Representative. Brock Announces President's Steel Decision (Sept. 18, 1984). These agreements are
expressly conditioned upon the absence of any imposed countervailing duties. Nonetheless,
petitioners in the carbon steel wire rod cases did not withdraw their suits. Consequently.
petitioners/appellees arguably either seek an advisory opinion from the court, or contemplate
(if they prevail) the imposition of countervailing duties, which presumably would lead to
termination of the bilateral export restraint agreements.
43. See generallv Horlick and Shuman. Nonmarket Economy Trade and U.S. Antidumping/
Countervailing Diay Laws. 18 INr'i LAw, 807 (1984).
44. E.g.. amendment no. 4267 to H.R. 3398. 98th Cong.. 2d Sess., 130 CONG. Rt-c. SI1,372
(1984).

45. See Text of Remarks by the President to Business Leaders and Members of the President's Export Council and Advisory Committee for Trade Negotiations. The White House.
Office of the Press Secretary, at 4 (Sept. 23, 1985).
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